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July 17, 2003

MEMORANDUM FOR MEMBERS OF THE GOVERNMENT REFORM COMMITTEE
FROM:
Tom Davis, Chairman

SUBJECT:
Briefing Memorandum for July 22, 2003 Hearing on H.R. 2432, “Paperwork and Regulatory Improvements Act of 2003”

On Tuesday, July 22, 2003, at 2:00 p.m., in Room 2154 Rayburn House Office Building, the Government Reform Committee will hold a hearing on the H.R. 2432, the “Paperwork and Regulatory Improvements Act of 2003.”  This bill was introduced with four Republican and three Democratic original co-sponsors, including Subcommittee Chairman Doug Ose, Subcommittee Vice Chairman Bill Janklow, and me.

The bill includes legislative changes that: (a) increase the probability of results in paperwork reduction, (b) assist Congress in its review of agency regulatory proposals, and (c) improve regulatory accounting.  

Background

The Office of Management and Budget (OMB) estimates the Federal paperwork burden on the public at over 8 billion man-hours.  The Internal Revenue Service (IRS) accounts for over 80 percent of the total.  In its June 2003 task force report to implement the Small Business Paperwork Relief Act, OMB estimated that the cost imposed on the public for all government-required paperwork is $320 billion a year.  This amount does not include the cost of the underlying regulations for which the paperwork is required.

In 1980, Congress passed the Paperwork Reduction Act (PRA) and established an Office of Information and Regulatory Affairs (OIRA) in OMB.  The PRA stated that OIRA’s principal responsibility is paperwork reduction.  In 1995, Congress passed amendments to the PRA and set government-wide paperwork reduction goals of 10 percent per year for Fiscal Year (FY) 1996 and 1997 and 5 percent per year for FY 1998, 1999, 2000, and 2001.  In spite of these further efforts to control paperwork burden, there were annual increases in paperwork, instead of decreases.  In 1998, Congress required OMB to identify specific expected reductions in FYs 1999 and 2000.  In 2000, Congress required OMB to evaluate major regulatory paperwork and identify specific expected reductions in regulatory paperwork in FYs 2001 and 2002.  Despite explicit statutory directives to reduce paperwork burden on the public, there have been seven years of increases in paperwork burden.  

Because of Congressional concern about increasing costs and incomplete estimates of the benefits of Federal rules and paperwork, Congress, in 1996, required OMB to submit its first regulatory accounting report.  In 1998, Congress changed the annual report’s due date to coincide with the President’s Budget.  Congress established this simultaneous deadline so that Congress and the public would have an opportunity to review simultaneously both the on-budget and off-budget costs associated with the imposition of new and ongoing regulatory and paperwork burdens on the public for each Federal agency.  

In 2000, Congress made the requirement permanent, mandating that OMB submit an annual regulatory accounting report.  These provisions required OMB to estimate the total annual costs and benefits for all Federal rules and paperwork in the aggregate, by agency, by agency program, and by major rule, and include an associated report on the impacts of Federal rules and paperwork on certain groups, such as small business.  These laws reflected the philosophy that the public has the right to know the costs and benefits of Federal rules and paperwork and the right to open and accountable government.

From September 1997 to February 2003, OMB issued five final and one draft regulatory accounting reports.  All six failed to meet some or all of the statutorily-required content requirements.  For example, none of the six were presented as an accounting statement, and the February 2003 draft did not include the required associated report on impacts.  Part of the reason for this failure is that OMB did not request agency estimates for each agency bureau and program, as it does annually for its Information Collection Budget (paperwork budget) and for the President’s Budget (fiscal budget).   

Hearings held by the Government Reform Subcommittee on Energy Policy, Natural Resources and Regulatory Affairs form the basis for the provisions in the bill.  These include a March 11, 2003 hearing entitled “How to Improve Regulatory Accounting: Costs, Benefits, and Impacts of Federal Regulations,” and an April 11, 2003 hearing entitled “Mid-Term Report Card: Is the Bush Administration Doing Enough on Paperwork Reduction?”  The witnesses at these hearings made various recommendations, which are reflected in the bill.

The Bill

The Paperwork and Regulatory Improvements Act of 2003 makes improvements in processes governing both paperwork and regulations.  The goal of this legislation is to ensure additional paperwork reduction and regulatory relief to benefit average Americans.  This bill also seeks to make information available to Congress that will allow Members to make intelligent decisions to decrease the heavy burden of Federal paperwork and regulations on American’s small businesses and families.

Section 3 adds a new subsection to §3504 of the PRA to require OMB to assign at least two full-time staff working solely on tax paperwork reduction.  IRS accounts for over 80 percent of all government-imposed paperwork.  In July 2002, after six years of increases instead of decreases in paperwork burden, the Appropriations Committee included a directive to OMB in House Report 107-575, which accompanied its 2003 Treasury-Postal Appropriations bill, to focus more of OMB staff attention on reducing IRS paperwork.  Nonetheless, in its post-hearing questions after the Government Reform Subcommittee on Energy Policy, Natural Resources and Regulatory Affairs’ annual paperwork reduction hearing on April 11, 2003, OMB admitted that it continues to have only one OMB employee working part-time on tax paperwork reduction.

Section 4 removes exemptions in the Farm Security and Rural Investment Act of 2002 from various paperwork review and regulatory due process requirements.  This law exempted certain Department of Agriculture (USDA) regulations both from the Administrative Procedure Act’s due process protections for affected parties and the PRA’s required review and approval by OMB.  Under the PRA, OMB is charged with assuring practical utility to all information collections imposed on the public.  Also, the PRA includes a public protection clause, which assures that the public cannot be penalized for not providing information in unauthorized paperwork.  USDA has one of the worst track records in terms of compliance with the PRA.  Both the 2002 law and its legislative history include no justification for these exemptions to standard good government protections for the public.  

In its post-hearing questions after the Government Reform Subcommittee on Energy Policy, Natural Resources and Regulatory Affairs’ annual paperwork reduction hearing on April 11, 2003, OMB stated, “OMB’s ability to monitor burden hours imposed on farmers has been hampered by Congress’ decision to exempt Title I and II of the Farm Security and Rural Investment Act of 2002 from the PRA for program implementation and administration.  A lower bound estimate of the burden exempted from the PRA is approximately 10.4 million hours, or roughly 12 percent of USDA’s entire burden hour inventory” (p. 12).

With respect to regulations, Section 5 makes permanent the authorization for the General Accounting Office (GAO) to respond to requests from Congress for an independent evaluation of selective economically significant rules proposed or issued by Federal agencies.  To date, GAO has not hired staff for this function since the law only authorized a 3-year pilot project and was not funded.   Instead, GAO intended, after the 3-year pilot project received funding, to use contractors to prepare its independent evaluations.  To assume oversight responsibility for Federal regulations, Congress needs to provide permanent authority and funding for an independent evaluation, including an analysis of legislative history, e.g., to see if there is a non-delegation problem or backdoor legislating.   GAO’s independent evaluations will better equip Congress to review final agency rules under the Congressional Review Act.  More importantly, Congress will be better equipped to submit timely and knowledgeable comments on proposed rules during the public comment period. 

Section 6 makes improvements in regulatory accounting.  Section 6(a) requires Federal agencies to submit annual estimates of the costs and benefits associated with the Federal rules and paperwork for each of their agency programs, which will assist OMB in improving its annual regulatory accounting statement and associated report.    Section 6(b) requires OMB’s regulatory accounting statement to cover the same 7-year time series as the President’s Budget for the United States Government.  Section 6(c) requires OMB to integrate its regulatory accounting statement and associated report into the President’s annual Budget.  Section 6(d) establishes pilot projects for regulatory budgeting.

OMB currently requires agency estimates for each agency bureau and program for its Information Collection Budget (paperwork budget) and for the President’s Budget (fiscal budget).  Section 6(a) extends this practice of required agency input to OMB’s annual regulatory accounting statements.  The requirements in Section 6(b) are similar to those in the bi-partisan “Regulatory Right-to-Know Act,” which passed the House by a 254-157 vote on July 26, 1999.  The bill required OMB to prepare an annual accounting statement and an associated report, and the accounting statement would have included data for the same 7-year time series as the President’s Budget (current year, 2 preceding years, and 4 following years).  
In spite of repeated efforts to correct the situation, the economic impacts of Federal regulation currently receive much less scrutiny than programs in the fiscal Budget.  Requiring OMB presentation using the same time series as the fiscal Budget and integrating regulatory data into the fiscal Budget documents will allow Congress to review simultaneously both the on-budget and off-budget costs associated with each Federal agency’s regulatory regime and paperwork burdens on the public.  

Lastly, the Paperwork and Regulatory Improvements Act of 2003 includes a pilot test to determine the feasibility of regulatory budgeting whereby agencies make choices to better manage regulatory burdens on the public.  Section 6(d) is similar to language included in the 1993 Government Performance and Results Act (GPRA) for pilot tests of performance budgeting (31 USC §1119).   During the Government Reform Subcommittee on Energy Policy, Natural Resources and Regulatory Affairs’’ March 11, 2003 regulatory accounting hearing, OMB/OIRA Administrator John Graham expressed his support for a pilot test of regulatory budgeting.  He stated, “I do think that there would be some significant advantages to such a pilot” (p. 37).

Witnesses

The invited witnesses for the July 22, 2003 hearing are: Congressman Tom DeLay, Majority Leader; Dr. John D. Graham, Administrator, OIRA, OMB; Thomas M. Sullivan, Chief Counsel for Advocacy, Small Business Administration; Fred L. Smith, Jr., President and Founder, Competitive Enterprise Institute; Dr. Wendy Lee Gramm, Director, Regulatory Studies Program, Mercatus Center, George Mason University, and former Administrator, OIRA, OMB; National Association of Manufacturers; and Raymond Arth, President and CEO, Phoenix Products, Inc., Avon Lake, Ohio, and First Vice Chairman, National Small Business Association.

